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Where the accused does not request a preliminary inquiry, Crown Counsel should not
request one unless it is required by exceptional circumstances. It is expected that this will
occur rarely.

Before requesting a preliminary inquiry in such cases, Crown Counsel should consult with
Regional or Deputy Regional Crown Counsel and consider all alternatives to a preliminary
inquiry, such as preserving the evidence of an ill, aged, transient or potentially recanting
witness by means of a statement which meets the requirements for admissibility set out in
Regina. v. B. (K. G.) [1993] 1 S.C.R. 740. Further, Crown Counsel should not request a
preliminary inquiry where deficiencies in relation to the investigation, particularly in
regard to the taking of witness statements, can reasonably be remedied by means other
than a preliminary inquiry.

In exercising discretion on whether to request a preliminary inquiry, Crown Counsel
should also consider whether a trial can be set for an earlier date than a preliminary
inquiry and whether there is a delay factor (Askov) in proceeding with a preliminary
inquiry.

Where a preliminary inquiry has been requested, Crown Counsel should conduct the
preliminary inquiry in as efficient a manner as possible while still calling sufficient
evidence to ensure that the preliminary inquiry is of value in the conduct of the trial.
Crown Counsel are encouraged to conduct an efficient and focused preliminary inquiry
while recognizing that considerable flexibility is necessary in order to deal with the unique
circumstances of individual cases.

Where the statement of issues and witnesses provided by defence counsel under section
536.3 of the Criminal Code is not, in the opinion of Crown Counsel, sufficiently focused on
the relevant issues and essential witnesses, Crown Counsel should engage in discussions
with defence counsel to seek an agreement to limit the scope of the preliminary inquiry.
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If discussions with defence counsel are not successful in limiting the scope of the
preliminary inquiry, Crown Counsel should request a focusing hearing pursuant to
section 536.4.

Crown Counsel must assess the evidence during and at the end of a preliminary inquiry,
consistent with the policy on Charge Assessment (CHA 1). Where there is a committal, the
committal report should include an assessment of the Crown’s case and recommendations

regarding trial.

DISCUSSION

A “New Preliminary Inquiry Procedure Flowchart” describing the procedures under Bill C-15A,
which came into effect on June 1, 2004, is attached as appendix A.
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APPENDIX A
NEW PRELIMINARY INQUIRY PROCEDURE FLOWCHART

1. Accused appears before the court.

2. Accused makes an election (the wording for an election is
changed, s.536(2), and elections in writing without a personal
appearance are permitted, $.536.2).

v

3. The court may set a time within which the accused or the prosecutor must
make a request for a preliminary inquiry, s.536(4); if no preliminary inquiry
is requested the court must fix a date for trial or remand the accused to the
trial venue to have a date fixed, s.536(4.3).

'

4. If two or more individuals are charged in the same Information and one or more
of them request a preliminary inquiry, then a preliminary inquiry must be held
with respect to all of them, $.536(4.2).

5. If a request for a preliminary inquiry is made, the Justice must
hold a preliminary inquiry, s.535.

A 4

If a preliminary inquiry is requested, the Justice shall set a time for the party requesting
the preliminary inquiry to provide to the court and the other party a statement of issues

6. and witnesses it wishes canvassed (if the defence requests the prelim, the defence, but not
the prosecution, provides a statement), $.536.3.

The Justice before whom a preliminary inquiry is to be held (this seizes the judge)

7. may order a Focusing Hearing on the request of the prosecution, the accused or the
court’s own motion to assist the parties to identify the issues, the witnesses to be
heard and to encourage the parties to consider any other matters that would promote a
fair and expeditious inquiry, $.536.4(1).

inquiry to specific issues, s.536.5.

!

8 [ Counsel may agree to limit the scope of the preliminary }
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New Preliminary Inquiry Flowchart
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10.

11.

12.

13.

14.

[

If a Focusing Hearing is held, the court will record any admissions of fact agreed to by the parties
or any agreement to limit the scope of the preliminary inquiry, ss.536.4(2) and 536.5.

y

[ If a Focusing Hearing is not held, the parties must file any agreement to limit the 1

scope of the preliminary inquiry, s.536.5.

If counsel agree to limit the scope of the preliminary inquiry, the Justice,
without recording evidence on any other issues, may order the accused to
stand trial after a limited preliminary inquiry, s.549(1.1).

'

/On a preliminary inquiry the Justice may receive any evidence they consider “credible and\
trustworthy” in the circumstances of the case - this is the same test required for show causes
under 5.518(1)(e) - provided counsel has given the other party reasonable notice of his
intention to tender such evidence, unless the court otherwise orders, and subject to an
application by the other party to require a person to attend for examination or cross-
examination, s.540(7)- (9).

N.B. Evidence admitted under subsection 540(7) cannot be read in at a subsequent trial.

The committal process remains the same following both
limited and regular preliminary inquiries.

A

Where no preliminary inquiry is held, an indictment may be preferred on the original, or
any included, charge in the information and may be combined with any charges available
under the current rules from a regular, or limited, preliminary inquiry, s.574(1)-(1.2).




